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Current Topics. 


King’s Bench Cases in the Long Vacation. 

WE PRINT elsewhere a new set of Supreme Court Rules 
relating to the trial of King’s Bench actions in the Long 
Vacation. In effect they render permanent the special rules 
as to such trials which were issued for the Long Vacations of 
1914 (58 Soticrtors’ JouRNAL, 724) and 1915 (59 Soxicrrors’ 
JourNAL, 652). Any party to a King’s Bench Division cause 
can apply to one of the vacation Judges, or, in their absence, 
to the Judge in Chambers, for a trial during the Long Vaca- 
tion, and the application may be granted if it is shewn that 
there is urgent need for the trial during vacation, and if 
it is a non-jury case. And similarly, an Ord. 14 case in which 
leave to defend has been given, may, if the Court or a Judge 
is satisfied that there is urgent need for trial during the Long 
Vacation, be set down in a special list and tried accordingly, 
provided, again, that it is not a jury case. In previous years 
the temporary rules to this effect have had no definite place 
assigned to them in the R.S.C. They are now made part of 
ord. 63, r. 4, and for convenience the old and new parts of 
the rule are issued together. 


Foreclosure of Personal Property and Service 
Outside the Jurisdiction. 

WE PRINT elsewhere a new Supreme Court rule, which sup- 
plies the gap in the rules for service out of the jurisdiction 
revealed by Deutsche National Bank v. Lloyd (1898, 1 Ch. 
283) and Hughes v. Oxenham (1913,1 Ch. 254). Under R.8.C. 
ord. 11, r. 1 (a), leave to serve a writ out of the jurisdiction 
can be granted where ‘‘ the whole subject-matter of the action 
is land situate within the jurisdiction,’’ and this includes an 
action for foreclosure when the subject of the mortgage is 
land within the jurisdiction. And under rule 8a this applies 
to foreclosure by originating summons. But there is no rule 
under which service abroad can be allowed in an action of 
foreclosure relating to personal property within the jurisdic- 
tion. Attempts have been made to bring such an action 
within ord. 11, r. 1 (e), on the ground that the action is 
founded on a breach of a contract which ought to be performed 
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within the jurisdiction. This failed in Deutsche National 
Bank v. Lloyd (supra), but that was not a good case, for there 
had been an assignment of the equity of redemption and there 
between a mortgagee and an assign of the 
Oxenham, 


no contract 
mortgagor. It was held, however, in Hughes v. 
that foreclosure was not within sub-clause (e) even where there 
had been no change of title, since the action is to enforce the 
ecurity, and not to recover for breach of contract. The new 
rule adds a sub-clause (h) expressly bringing within the rule 
actions relating to mortgages of personal property, but the 
action must not ask for a personal judgment for payment 
except so far as permissible under (e). For a definition of 
personal property within the jurisdiction reference is made to 
property which is so situated for the purpose of a grant of 
a question which perhaps will raise 


18 


letters of administration 


some difficulties in practice. For the purpose of the rule 
mortgage’’ means a mortgage, charge, or lien of any 


description, and it extends to actions for sale of the security, 
so that Kolchmann v. Meurice (1903, 1 K. B. 534) is also 
made obsolete In that case it was held that an action to 
enforce by sale a charging order on shares was not within 
order 11. 


Appeals to the House of Lords in Criminal Cases. 

Ir 1s announced that Sir Freperick Smita has refused to 
grant a certificate conferring on Rocer Casement the right of 
appeal to the House of Lords. The Criminal Appeal Act, 
1907, was framed on the basis that decisions of the new Court 
of Criminal Appeal established by that statute were to be final ; 
but inasmuch as the old procedure by writ of error, abolished by 
section 20, had allowed in certain cases points even of criminal 
law to go to the House of Lords, it was felt necessary to 
reserve to that House a limited jurisdiction of criminal appeal. 
This is done by section 1 (6) of the Act, which provides that 
where either the Director of Public Prosecutions or the prose- 
cutor or defendant ‘‘ obtains the certificate of the Attorney- 
General that the decision of the Court of Criminal Appeal 
involves a point of law of exceptional public importance, and 
that it is desirable in the public interest that a further appeal 
should be brought,’’ he can appeal to the House of Lords. Of 
course, this clause confers on the Attorney-General an absolute 
discretion to grant or refuse the certificate; a mandamus 
directing him to grant it is obviously out of the question as a 
legal remedy. In fact, leave has seldom been granted by 
Attorney-Generals during the eight years that the Act has been 
in operation, and especially in capital cases it is perhaps 
undesirable that it should be granted lightly. At the same 
time, common sensé would seem to shew that a question as to 
whether or not treason can be committed by adhering to the 
King’s enemies outside the realm is of ‘‘ exceptional public 
importance ’’ which it is desirable in the public interest to have 
finally determined by the highest judicial authority. Unless 

which we imagine is by no means improbable—the Attorney- 
General has certain grounds for believing that CasEmMENT will 
be reprieved, it is a little difficult to understand the reasons for 
which he has refused his certificate for the argument of a ques- 
tion which occasioned so much difficulty to both the Courts 
below. And it may be added that where the Attorney- 
General, has himself cqnducted the prosecution, he should 
hardly be the person to decide as to an appeal. 


The Shortening of Settlements. 
THe article by Sir Howarp E.pnuinstone in the Law 
Quarterly Review for July will be read with great interest. 


It is entitled ‘‘ Suggestions for Shortening Settlements and 
Wills.’ We do not propose at present to offer any criticism 


upon it, but merely to call attention to it and to express our 
pleasure that the learned author, whose contributions have 
been a valued and notable feature in our columns, is still 
willing to assist conveyancers and the public. His scheme is 
to extend the use of statutory shorthand, as we may call it—a 
device which has been specially successful in getting rid of the 
old cumbersome covenants for title. These are now implied 
by the use of the statutory words “‘ beneficial owner,’’ ‘‘ 





mort- \ 


gagor,’ &c., authorized and rendered efficient by section 7 
of the Conveyancing Act, 1881. Sir Howarp points out that 
settlements and wills are made lengthy and complicated by 
numerous common form clauses—those, for instance, which 
direct the limitations of a husband’s fund or a wife’s fund, 
and which provide for hotchpot and advancement; and he 
would give statutory effect to a simple direction to hold pro- 
perty ‘‘on the statutory trusts of a husband’s fortune’’ or 
‘‘on the statutory trusts of a wife’s fortune.’ From these 
words all the usual trusts in favour of the spouses respectively 
and the children, with the ultimate limitations in default of 
issue, and provisions for hotchpot and advancement, and also, 
we suppose, usual trustee powers, would be implied. The result 
in a simple case would be to reduce the settlement to a couple 
of short clauses, with schedules of the property brought in by 
the husband and wife. Thescheme seems to be similar to that of 
the Leases Act, 1845, under which short statutory expressions 
represented the ordinary covenants and provisions in a lease, 
but for leases it never caught on. Sir Howarp concludes his 
article as follows :— 

At first sight my suggestions may appear to be somewhat revolu- 
tionary, but this is not the case. I do not propose to make any 
alteration in the law, but only wish to enable settlors to do what 
they can do under the existing law more easily than they can at 
present. 


Alien-Born Privy Councillors. 


Ir rs unnecessary to add to our previous comments on the 
case of R. v. Speyer (Times, 26th inst.), except to mention 
that the judgment of the Court of Appeal has at last been 
delivered, and to state briefly the grounds on which it has 
upheld the decision of the Divisional Court. Sir EpGar Speyer, 
born in 1862, outside the King’s dominions, of alien parents, 
became in 1892 a naturalized British subject, and in 1909 was 
sworn a member of the Privy Council. Prior to 1870 
naturalization could only be obtained by an Act of Parliament, 
but after that date it could be obtained by the grant of a certi- 
ficate, as provided by the Naturalization Act, 1870, s. 7. 
Clause 3 of that section is in these words :— 

An alien to whom a certificate of naturalization is granted shall 
in the United Kingdom be entitled to all political and other rights, 
powers, and privileges, and be subject to all obligations, to which 
a natural-born British subject is entitled or subject in the United 
Kingdom, with this qualification, that he shall not, when within the 
limits of the foreign State of which he was a subject previously to 
obtaining his certificate of naturalization, be deemed to be a British 
subject unless he has ceased to be a subject of that State in pur- 
—-* the laws thereof, or in pursuance of a treaty to that 
emect. 

Now, as Lord Justice Swinren Eapy said in delivering the 
judgment of the Court of Appeal, it is incredible that the 
Legislature would have used these wide words and omitted to 
qualify them if it had intended to keep alive previous limita- 
tions created by earlier statutes—such as the Act of Settle- 
ment, 12 & 13 Will. 3, c. 2, s. 3, and the Naturalization Act 
of 1844—on the capacity of an alien-born naturalized subject 
to become a member of the King’s Privy Council. The in- 
genious argument which credits the Legislature with this care- 
fully concealed intention, based on the maxim specialibus 
generalia non derogant, is really too subtle for practical pur- 
poses of statutory interpretation. Equally subtle and 
ingenious, but equally unpractical, is the attempt to read some 
similar hidden purpose into the rather cumbrous modification 
of the Act of Settlement effected by section 3 (2) of the British 
Nationality and Status of Aliens Act, 1914. 


Statutory Duty of the Privy Council. 


A curious echo of the Speyer case occurred in the speech of 
Mr. Lioyp Georce explaining in the House of Commons one 
of the proposed modifications of the Irish settlement agreed 
with Mr. Repmonp. The original written agreement, which 
apparently was embodied in a preliminary draft of the pro- 
posed provisional Home Rule Bill, provided that the arrange 
ment for the exclusion of Ulster was to remain in force until 
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a ‘‘ permanent settlement’’ of the Irish question by an Act 
of Parliament had been arrived at; and in the event of such 
“permanent settlement’’ not being arrived at before the 
demise of the present Parliament, the Privy Council was, by 
an Order in Council, to extend the provisional Bill from time 
to time until a settlement was reached. But Sir Epwarp 
Carson at once saw a difficulty; what if the Privy Council, 
when the time came, should refuse to make such an order? 
How could the King in Council, he asked, be compelled to 
carry out this statutory duty? It is clear that a writ of 
mandamus will not lie, for the Privy Council is the King 
in Council, and it has been decided that a writ of mandamus 
does not lie even against the Judicial Committee of the Privy 
Council, much less the King in Council (x parte Smyth, 
1835, 3 A. & E. 719). It will, however, lie against the 
Lords of the Treasury for neglect of a statutory duty to the 
public (see Rex v. Lords Commissioners of the Treasury, 
1872, L. R. 7 Q. B., at p. 397), since the Treasury officials, 
though servants of the Crown, are directly liable to perform 
the duty. They do not merely advise the Crown. And it is not 
easy to suggest any other way of getting the statutory duty 
performed. The same difficulty about compelling the King to 
strike out the name of a Privy Councillor illegally inserted 
in the Council was much discussed before the Divisional Court 
in Speyer’s case (1916, 1 K. B. 595); and no doubt this was 
the origin of Sir Epwarp Carson’s doubts. 


The Statutory ‘‘ Black List”? and the United 
States. 

WE HAVE from time to time included in our war intelligence 
of a legal nature statistics of the traders in neutral countries 
who have been placed on the statutory list under the Trading 
with the Enemy (Extension of Powers) Act, 1915. The Act 
is based upon the English doctrine that, for war purposes, the 
character of a merchant depends, not on his nationality, but 
upon his trading domicil, so that a German carrying on trade 
in a neutral country is deemed to be a neutral, and even if 
he does so in England he is not an enemy. Similarly the 
Trading with the Enemy Proclamation of 9th September, 
1914, defines as enemies only persons who are carrying on 
business in an enemy country. This assumes, however, that 
persons so trading will not abuse the hospitality of their 
country of domicil, and it is, we apprehend, the breaking down 
of this assumption that led the Legislature to give the Execu- 
tive, by the Act referred to above, power to issue a “‘ black 
list ’’ of persons who, though not carrying on business in enemy 
countries, are, for trading purposes, to be treated as enemies, 
so that trading with them is punishable as trading with the 
enemy. The Act is- not confined to persons in neutral 
countries, and accordingly persons and firms in Portugal and 
its colonies have been placed on the statutory black list, not- 
withstanding that Portugal is an ally of Great Britain; and 
the neutral countries which have been affected are situated 
in different parts of the world, notably in South America. 
We do not remember that any protest has been made by them. 
But until a fortnight ago the system had not been extended 
to the United States. Last week, however, among the figures 
which we gave was the item, ‘‘ United States of America (85) ”’ 
(ante, p. 642), and this somewhat sudden move has not passed 
without American protest, though so far it is only unofficial. 
It is difficult, however, to see how the protest can be justified, 
and it may be doubted whether it will become official. Lord 
Rosert Ceci has pointed out in the House of Commons that 
our system for determining enemy character is less strict than 
that of continental countries—in particular of France, where 
it depends on nationality ; and even under the recent statute 
an enemy subject in the United States is not necessarily 
treated as an enemy. Trading with a merchant domiciled in 
a neutral country is only forbidden when he is on the statu- 
tory list, and he is not placed on the list unless, ‘‘ by reason 
of his enemy nationality or enemy association,’ it appears 
expedient to do so. It will require some ingenuity to find in 
this a breach of any rule of international law. 








A Name Spelt Backwards as a Trade-Mark, 

THe House or Lorps have dismissed the appeal in the 
case of the application by Geo. Cording (Limited) to register 
‘“‘Gnidroc’’ as a trade-mark in Class 40, ‘‘ Gnidroc’’ having 
been previously registered by them in Class 38. ‘‘ Gnidroc’ 
is ‘‘ Cording’’ spelt backwards. We dealt with the case (ante, 
p. 454) when before the Court of Appeal. The application 
was opposed by J. U. Uording (Limited), who also moved 
to rectify the register by striking off the earlier mark. 
The Registrar acceded to the application to register, and 
on appeal to the Court, NeviLie, J., upheld the Registrar, 
and dismissed the motion to rectify. When the case went to 
the Court of Appeal, who reversed the decision of NEVILLE, 
J., refused the application to register, and struck off the 
earlier mark. As we previously pointed out, the decision of 
the Court of Appeal was based mainly on supposed fraud on 
the part of the applicants. The respondents, in the House 
of Lords, threw over the Court of Appeal on this point, and 
disclaimed any intention of imputing to the appellants any 
intention to deceive. Earl Loresurn said that he could not 
assent to the reflections made on the appellants by the Court 
of Appeal; and Lord Parker said that all charges of dis- 
honesty having been withdrawn, the question in the case was 
whether ‘‘Gnidroc’’ was, in the special circumstances, dis- 
qualified from registration. The House of Lords held that 
it was disqualified as being a word calculated to mislead mem- 
bers of the public—i.e., those who knew that there were two 
firms of Cording, and also were acute enough to find out that 
‘“‘Gnidroc’’ was ‘‘ Cording’’ spelt backwards. This acute- 
ness the House seemed disposed to impute to a large percentage . 
of purchasers, but we agree with Nrevitie, J., that not one 
person in a hundred would come to this conclusion without 
being prompted; and we think that any purchaser who was 
acute enough to discover that ‘‘Gnidroc’’ was ‘‘ Cording”’ 
spelt backwards would be acute enough to see that he got 
the goods he intended to get. The decision of the Court of 
Appeal, refusing the application to register ‘‘ Gnidroc,’’ and 
striking off the earlier registration of this word, was uplield 
with costs. But this did not end the case. The applicants 
had for some time used ‘‘ Nidroc ’’ as their telegraphic address, 
and the respondents stated that they would not object to their 
having ‘‘ Nidroc’’ as a trade-mark. To this the appellants 
were willing to agree, so it was arranged that the application 
to register should be amended by substituting ‘‘ Nidroc ’’ for 
‘*Gnidroc,’’ and that the register should be rectified by striking 
off the G from ‘‘Gnidroc’’ instead of striking off the word 
altogether. In our opinion, the appellants had rather hard 
measure meted out to them in the matter of They 
were virtually compelled to appeal to the House of Lords by 
a charge of fraud, which turned out not to be sustainable. 
They were found guilty of fraud by the Court of Appeal, but 
acquitted by the House of Lords, who overruled the Court of 
Appeal in this respect; and yet the appellants have to pay 
not only all the costs in the Court of Appeal, but all the costs 
in the House of Lords. The question that a word spelt back 
wards cannot be registered under any circumstances as a trade- 
mark was left undecided both by the Court of Appeal and the 


House of Lords. 


costs. 


Admission of Foreigners to the French or English 
Bar. 

THE LEGAL profession in Paris are much interested in an 
application which has recently been made by a lady to the 
First Chamber of the Court of Appeal. She has obtained the 
degree of licentiate in law, and now asks to be allowed to take 
the prescribed oath for leave to practise as an advocate. She 
is German by birth, but having married a Frenchman has 
acquired the rights of a French subject. The Court of Appeal 
cannot therefore reject her application, inasmuch as they have 
before them an applicant who is a French subject and has 
obtained the degree of licentiate of law. But are the General 
Order of Advocates bound to accede to her application to be 
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placed on the waiting list or ‘‘ stage’’ of advocates with a view 
to her subsequent admission to the full rights of the profes- 
sion? The Order has prima facie full control over the roll 
of advocates, and may in its discretion refuse to allow the name 
of any applicant to be entered upon it. The question is con- 
sidered to be one of importance, and M. Henri Roserr, the 
batonnier of the Paris Bar, has requested one of its members 
to draw up a report on the situation. If the Order decide 
against the applicant, she has still the right to appeal to the 
court. It is well known that the Inns of Court can decline 
in their disoretion to admit any applicant as a member of one 
of the Inns without assigning any reason for their refusal ; 
but we believe we are right in stating that under the Consoli- 
dated Regulations of the Inns of Court (1907) it is no longer 
necessary that a person should be a British subject in order 
to be admitted a student or to be called to the Bar. The 
obligation for barristers to take the oath of allegiance was 
abolished by the Promissory Oaths Act, 1868, and it has been 
suggested that the indirect result of this Act has been to admit 
aliens to the English Bar. 


The Limits of a Hunt. 


Britain, as Tennyson told us long ago in lines of stately 
melody, is a country ‘‘ where freedom broadens slowly down 
from precedent to precedent.”’ The same may be said of 
humane reforms; only very slowly and by degrees do they 
extend from one ill-treated class to another. An excellent 
example of this is afforded by the history of such legal pro- 
tection as our law affords to animals. At common law the 
owner of an animal could not be punished for ill-treating it, 
and even if he ill-treated the property of another the owner’s 
remedy was merely a civil action in trespass. But in tho 
latter half of last century a series of Cruelty to Animal Acts, 
now embodied in the Protection of Animals Act, 1911, con- 
ferred the protection of the criminal law against cruel treat- 
ment on, first, tame animals of a domestic kind, then wild 
animals in captivity, and finally on hunted animals except 
during the actual hunt (ibid., s. 1 (3) (b)). The importance 
of this latter limitation is illustrated by the recent case of 
Waters v. Meakin (1916, 2K. B. 111). Here rabbits in crates 
were brought to a field fenced in on all sides so that they could 
not possibly escape. They were turned loose to be hunted and 
killed by dogs, a process of great misery to the unfortunate 
victims. The stipendiary magistrate who tried the case took 
the view that the cruelty inflicted on the rabbits was all part 
of an actual hunt, and therefore within the exception which 
removes from hunted animals the benefit of statutory protec- 
tion. He dismissed the summons, but at the instance of the 
prosecution stated a case for the opinion of the High Court, 
but the Court unfortunately upheld his decision. 

The point turns on the wording of section 1 (3) (4). The 
material words are as follows:— 

Nothing in this section shall apply to the coursing or hunting 
of any captive animal, unless such animal is liberated in an injured, 
mutilated or exhausted condition; but a captive animal shall not, 
for the purposes of this section, be deemed to be coursed or hunted 
before it is liberated for the purpose of being coursed or hunted, 
or after it has been recaptured, or if it is under control. 

Now the meaning of this section seems clear enough until one 
considers an actual case like that of rabbit-coursing in a small 
fenced enclosure. This suggests two difficulties. Is an animal 
really “‘ liberated ’’ when flung out of the protection of a crate 
into an enclosed ring tenanted by its natural enemies, from 
whom it has no chance of escape whatever? Was a Christian 
martyr ‘‘ liberated ’’ when turned into the Coliseum ring to 
die from the jaws of a hungry lion? The sportsman, as well 
as the humanitarian, is inclined to say no. But, as Mr. 
Justice Rrptey and Mr. Justice Bray put it, rabbit-coursing 
is a very unsportsmanlike form of sport, and the Legislature 
must be deemed to have known the usual conditions of this 
pastime when it sanctioned cruelty during the actual coursing 
of the rabbit. By ‘“‘ liberation ’’ it meant release from the 





constraint of a cage or hutch. But now comes our second 
difficulty. Supposing the rabbit has been liberated, yet ought 
not one to regard it as ‘‘ under control ’’ so long as it can be 
recaptured at will, and therefore entitled to legal protection. 
This again is a moot point, but the Court took the view that 
an animal ‘‘ under control‘’ means one which has actually 
been hunted, recaptured, and held in bondage to be restored 
to its place of captivity. Therefore it does not apply toa 
rabbit at apparent liberty—however deceptive—to roam a field, 
It is possible that this decision is the correct legal interpreta- 
tion of the statute, but surely the time has come when cruelty 
during the course of a hunt should no longer be protected. 
Either coursing is humane when properly conducted, as sports- 
men contend, or it is always cruel. In the former case humane 


sportsmen will not be victimized by making cruelty during a 
hunt penal; if the latter view be true, then coursing is not 
seriously defensible by humane men. 


Animals and Gift of Household 
Chattels. 


Lorp LynpHuURST, nearly a century ago, held that a bequest of 
household furniture and other household effects carried a grey 
pony, a cow and a haystack, and, presumably, also a parrot 
in a cage. The doubt concerning the parrot and cage arises 
from a note to the report of the case. The case—Vole v. Fitz- 
gerald (1827, 1 Sim. & Stu, 189)—was originally heard by 
Leacu, V.C., who, according to the report in Simon & Stuart, 
held that the animals did not pass under the gift, while the 
parrot did. But, according to the reporter of the case on 
appeal in 3 Russell, this was an error in the report of the case 
in the Court below, and the learned Vice-Chancellor really 
held that the parrot did not pass. However this may be, Lord 
LYNDHURST apparently held that all the animals and the bird 
in question were included in the term “ other household 
effects,’’ and passed accordingly. 

Sarcant, J., has now held that live kangaroos and emus 
kept by the testator in his grounds are not articles of household 
use or ornament. In the case before | is lordship—Le Fother- 
gil, Horwood vy. Fothergill (Times, March 7th; 140 L. T. News. 
394)—the testator bequeathed, in terms similar to those com- 
monly employed in wills, his jewellery, linen, plate, pictures, 
and other articles of household use or ornament to his widow 
absolutely. He also gave her the use and enjoyment of his 
dwelling-house during her life, and bequeathed his residue on 
trust/for sale and conversion. Those interested in the residue 
claimed that these kangaroos and emus, and also the grey 
squirrels, ornamental waterfowl and golden pheasants, which 
the testator kept in his grounds, passed under the residuary 
sift, and ought to be sold—a contention to which the learned 
Judge acceded. In his lordship’s opinion, kangaroos and 
emus and the other animals and birds, kept as they were 4s 
a hobby of the testator, could not be regarded either as articles 
of household use or articles of household ornament. 

Except for the case of Cole v. Fitzgerald (sup.), the authori- 
ties upon the meaning of the terms ‘ household effects,” 
‘‘household use’”’ and ‘‘ household ornament’’ do not throw 
much light on the question whether pet animals pass or not 
under the common forms of bequest of specific chattels in the 
house. The reason for this paucity of authority is, no doubt, 
due to the smallness of the value of the pets. It seldom 
happens that a pet dog or cat is of sufficient monetary value 
to make it worth while to take the opinion of the Court. It 
is conceived, however, that under the term ‘‘ household effects 
indoor pets would pass, and Cole v. Fitzgerald (sup.) would 
appear to support this view, notwithstanding the doubts con- 
cerning the parrot. On the other hand, however, it 1s to be 
observed that the ejusdem generis principle of construction 
was not applicable in the last-mentioned case. Even 1! — 
parrot in the cage was eventually held to pass under the words 
‘household effects,’ that case is no authority for the view 
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that, where such words are preceded by a long list of words of 
particular description (as in the common case of gifts of furni- 
ture and chattels in the house), animals in the house would 
pass. In the common form of gift of specific chattels in the 
house, all articles indicated are usually inanimate chattels, 
and according to the eyusdem generis principle of construction, 
the general words at the end of the list or category ought to 
be confined also to inanimate chattels. 

In the case before Sarcant, J., the gift was one of articles 
of ornament. It is notorious that no two persons agree upon 
the question whether a particular thing is or is not an orna- 
ment. In the case of Re Owen, leat v. Owen (1898, 78 L. T. 
643), the testator collected and cultivated orchids, which were 
usually kept in glass-houses in his kitchen garden. Some ot 
these were, from time to time, brought into the house for 
decorative purposes. Some, on the other hand, were too 
delicate to remove from the glass-houses. He bequeathed all 
his household furniture, plate, linen, &c., ‘‘ and other articles 
of household or domestic use or ornament’ to his wife abso- 
lutely, and bequeathed his residuary personal estate upon trust 
for sale. Sriruine, J., held that the orchids brought in from 
time to time for ornamenting the house passed under the 
specific gift, but owing to the difficulty of distinguishing the 
plants usually brought into the house from the others his lord- 
ship intimated that an inquiry would be necessary, and the 
case was ultimately settled to avoid the difficulties that would 
attend the inquiry. 

Animals may, of course, sometimes pass with the land, 
although in the recent case of He Fothergill, Horwood v. 
Fothergill (sup.) it would have been difficult to contend that 
the animals in that case passed with the land so as to be enjoyed 
with the property by the widow during her life. If, however, 
a testator bequeaths the enjoyment of his dwelling-house and 
land to some person for life, such a gift would undoubtedly 
carry the fish in the lake or ponds on the land. Whether it 
would carry also ornamental waterfowl would depend 
apparently upon the degree of captivity. In this respect the 
old cases of the deer in the deer park seem to be relevant. 
Questions of the kind often arose in former times as between 
the heir and the executor or administrator (as the case might 
be) of the late owner. The general rule deducible from the 
old authorities is that animals, fish and birds on the land pass 
therewith if fera nature, that is to say, if they are of a wild 
disposition. If, on the other hand, they are tame 
or have been reclaimed or captured, they pass to the 
personal representative of the deceased owner. Thus wild 
pigeons and rabbits pass with the land, while tame 
pigeons, fowls and deer are to be regarded as part of the per- 
sonal property of the late owner. But there is a further rule 
concerning animals which are incident to a franchise. These 
pertain to the inheritance ratione privilegiix. Thus deer in a 
franchise deer park and conies in a franchise warren pass with 
the land as part of the inheritance (see Com. Dig. Biens (B.)). 


There are some interesting cases in the reports upon the 
question of the degree of captivity or reclamation which the 
personal representative of the deceased owner would have to 
establish concerning animals or birds prima facie fera nature, 
before he could claim them as part of the deceased owner’s per- 
sonal estate. Morgan v. Abergavenny (8 C. B. 768) and Ford 
v. Tynte (2 John. & H. 150) are the two best. known cases on the 
subject. As the first is fully discussed in the second, only the 
second need be referred to. In Ford v. Tynte there was a herd 
of five hundred deer in a franchise deer park. The evidence 
shewed that in the fawning season the does were watched, and 
the fawns when dropped were marked in the ears to record their 
age. In the winter a few of the deer were confined in a stable 
to fatten and were shot, while the rest were fed in the open park 
with hay and beans, and some were shot in the park when 
fit for killing. Woop, V.C., held that the whole of the deer 
had been reclaimed, and on the authority of Morgan v. A bher- 
gavenny the learned Vice-Chancellor decided that the herd 
was no longer part of the inheritance. 





Reviews. 
Books of the Week. 


Law Lexicon.-Wharton’s Law Lexicon. Forming an Epitome 
of the Laws of England under Statute and Case Law, and contain- 
ing Explanations of Technical Terms and Phrases Ancient, Modern, 
and Commercial, with selected Titles from the Civil, Scots, and 
Indian Law. 12th Edition. By Epwarp ALbpsrr WuRtzBuRG, 

jarrister-at-Law. Stevens & Sons (Limited). 42s. 

The Law Quarterly Review, July, 1916. Edited by the Rt. Hon. 
Sir 'reper*cK PoLiock, Bart. Stevens & Sons (Limited). 5s. net. 





Correspondence. 


Revival of a Revoked Testamentary Instrument. 
[Zo the Editor of the Solicitors’ Journal and Weekly Reporter. | 


Sir,—The explanation of Tharp v. Tharp offered by your corre- 
spondent “CO, P. 5.’’ does not seem wholly satisfactory. The 
executors no doubt assumed that the sixth codicil had been 
effectually revoked, and carried in the will and tive codicils for 
probate in the usual way. The officials at the Probate Registry 
evidently knew nothitig of the sixth codicil or of the circumstances 
under which it was destroyed. If they had known the facts, the 
probate would have shewn that the power of appointment was 
revoked, because either the power would have been omitted from 
the probate, as suggested by “CO. P. S.,” or—as I venture to submit 
would have been the more correct. course—the probate would have 
included the sixth codicil, under the doctrine of dependenj relative 
revocation. This, however, is not material to the question under 
discussion, and is a matter for experts to decide. When the case 
came before the Chancery Division the facts were disclosed, and it 
appeared that the probate was inaccurate. It seems incredible 
that the Chancery Division should be estopped by the probate of a 
will when it has been granted under a misapprehension as to the 
facts. The Chancery Division and the Probate Division are not 
independent courts: they are divisions of the High Court of 
Justice, which exercises the jurisdiction of the old Court of 
Chancery and the jurisdiction of the old Court of Probate. The 
result is that the Chancery Division has greater powers than the 
Court of Chancery had, and the Probate Division has greater 
powers than the Court of Probate had (In bonis Tharp, 3 P. D. 76; 
Estate of Cleaver, 1905, P. 319); indeed, according to some 
authorities the Chancery Division has jurisdiction to recall the 
probate of a will if it has been improperly proved (Pinney v. Hunt, 
60h. D. 98: Bradford v. Young, 26 Ch. D. 666). 

It seems, therefore, to have been within the competence of the 
Chancery Division in Tharp v. Tharp to take judicial notice of the 
fact that there had been a slip in the Probate Registry, owing to 
the facts not having been bréught to the knowledge of the officials. 

July 24. C. 8. 

[In our correspondent’s previous letter (ante, p. 618) the title to 
In bonis Hodykinson (1893, P. 339) was erroneously printed. } 


Income Tax and Separate Use. 
[To the Editor of the Sotieitors’ Journal and Weekly Reporter. ] 


Sir,—I should like to call your attention to an unfair piece of 
red tape which is rendering English law ridiewlous. A lady client 
of mine recently became entitled to some property which was 
sufficient for her own maintenance. Her husband in Canada had 
been in the habit of sending her monthly contributions, but on 
coming to her property she not only released him, but frequently 
sent him presents of money. She became entitled to a return of 
income tax, but, though the tax was paid on her own property, the 
authorities refuse to return it to her unless her husband makes 
the claim and authorizes them to pay the wife. 

Lawyers are more and more consulted upon matters relating to 
income tax, which is becoming almost as complicated as that 
relating to the death duties ; and it appears ridiculous that though 
a woman may hold for her separate use, the State which granted 
her the power to do so will not recognize that she has any interest 
in the tax which she pays on her own property—property that she 
holds for her separate use. The proposition that the whole includes 
the part does not apply here, for though the wife’s property was 
hers, the right relating to the part paid for tax still remains in the 
husband. Serarate Use. 
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CASES OF THE WEEK. 
Court of Appeal. 


SCHWANN v. COTTON AND ANOTHER. No. 1. 27th, 28th, 
and 29th Jume; 13th July. 


EaSEMENT—WATERCOURSE—UNDERGROUND Pire—Devise AND SEVER- 
ANCE OF Two ‘TrenemenNTs—ImpLiep Grant—Ricut or Passace— 
Precarious Enjoyment as AGaInst Owner or Sournce—‘‘ APPARENT 
AND ContTINUVOUS EASEMENT’ Twenty Years’ User—DeroGation 
FROM GRANT—PURCHASER FOR VALUE Wrirnout Notice. 

Where the owner i tu fenement l and B, grants, either by con 
| to one person and B to another, and at the time 
of such severance A was supplied with water from an outside source by 
means of a pipe 
wil take the property with the right of passage of water through B, 
and the grantee of B subject to such right, whether he has notice of 
it or not The fact that the supply of water may be precarious, and 
that no definite right can be established as against the owner of the 
spring or source, does not render the right of passage precarious as 
between the owners of A and B. 

The rule that the acquisition and enjoyment of an easement must be 


ve YANCE or de vila 


or watercourse passing through B, the grantee of A 


nec vi, nec clam, nec precario applies to acquisition by prescription, but 
not by qrant. ' 

The common law rule that a grantor may not de rogate from his own 
grant applies to an implied grant, and is not affected by the equitable 
defence of purchaser for value without notice 

Dictum of Lord Abinger in Arkwright v. Gell (5 M. & W., at p. 233) 
approved of, 


Appeal by the defendants from a decision of Astbury, J. (reported 
1916, 2 Ch. 120), granting an injunction to restrain disturbance of a 
water supply. In 1893 the owner of two adjoining properties, known 
as Malta Cottage and Braxton Cottage, Freshwater, Isle of Wight, at 
the request of the then tenant of Braxton, laid an underground pipe 
supplying water to the house and garden. The pipe led from a well 
fed from a spring on land belonging to a stranger, but there was no 
evidence as to what (if any) arrangement was made at the time with 
such owner. It then passed under a road and through the grounds of 
Malta, close to the boundary, into the grounds of Braxton, where it 
supplied a cistern in the house and two standpipes in the garden. In 
1894 the tenant obtained a house supply from the local authority, but 
the garden supply from the well continued, and was regular and suffi 
cient except occasionally in one or two very dry summers. The owner 
of Malta and Braxton died in 1902, having by his will, made in 1898, 
devised Braxton and its appurtenances to the plaintiff's predecessors in 
title, and Malta and its appurtenances te the predecessor in title of 
the present owner, the wife of the defendant Cotton. The defendant 
Hayles was Cotton’s gardener. The land on which the well was situate 
was purchased by one Nugent in 1912. The top of the well had then 
been covered up with stone slabs, and Nugent had no notice of the 
existence of any easement. On 3lst January, 1913, Mrs. Cotton pur 
chased Malta without any notice of the existence of the pipe or other 
easement. In 1914 work was commenced by the defendant Cotton’s 
husband upon a lodge and new carriage drive in the grounds of Malta. 
Che pipe supplying water to Braxton was discovered, and as it appeared 
to be in the way, Hayles, acting on Cotton's instructions, without 
making any inquiries, severed it, and stopped the flow of water. The 
plaintiff complained, and as the defendant Cotton refused to restore 
the pipe, this action was commenced On 4th December, 1914, the 
Court granted an injunction until judgment or further order restraining 
the defendants from removing or interfering with the pipe, and they 
were ordered to restore it, which was done. At the trial the defendants 
contended that the right claimed was merely of a quasi-easement, the 
supply of water being precarious as against the owner of the well, and 
it was one unknown to the law. It was further argued that no implied 
grant of any pipe easement through Malta passed under the devise of 
that property. Astbury, J., in a long considered judgment, held that 
the plaintiff was entitled to succeed, made the injunction perpetual, 
and awarded 40s. damages. The defendants appealed. Cur. adv. vult 

Lord Cozens-Harpy, M.R., having stated the facts, proceeded : The 
effect of the testator’s will was to devise Braxton, with the right of 
passage of such water as might flow through the pipe, and the devise 
of Malta was a devise subject to that right. Phillips v. Low (1892. 
1 Ch. 47) was an express authority on the point. In his lordship's 
opinion it was unnecessary to consider whether the property in the pipe 
itself was, so far as it passed through Malta, vested in the devisee of 
Braxton : Nicholas vy. Chamberlain (Cro. Jac. 121) and Wheeldon v. Bur 
rows (12 Ch. D. 31, 60); or whether, without passing the property in the 
pipe, the devise of Braxton gave an easement allowing the passage of 
water; in neither case could the defendants justify interference with 
the pipe. The decision in the latter case greatly assisted the plaintiff 
Thesiger, L.J., there said that, on a grant by the owner of a tenement 
of part of that tenement as it was then used and enjoyed, there would 
pass to the grantee all those continuous and apparent easements (in 
cluding quasi-easements) necessary to the reasonable enjoyment of the 
property granted. It was said, however, that the law did not recognise 
such a right, because there was nothing to shew that, as against Nugent, 
there was any right to the flow of water, and that therefore the alleged 


| the objection was not valid. The circumstances under which the pipe 
was inserted in the well, and laid down in 1893, had not been proved, 
but if the plaintiff was claiming a right to a flow of water as against 

Nugent, the burden would be upon him. But where the plaintiff had 
established an uninterrupted user and enjoyment for over twenty years 
the onus might be shifted, and the defendants, who sought to escape 
from the effects of such enjoyment, might have cast upon them the 
burden of proving what was done in 1893. There was no reason why a 
grant by deed in 1893 from Nugent to the testator should not be pre 
sumed. But, apart from that, there was no legal difficulty in an im- 
plied grant of a right of passage of so much water as might come 
through the pipe, without reference to the question whether the owner 
of the spring-head might not have a right to divert it altogether. On 
principle, there was no reason why the precarious origin of an artificial 
course should have any bearing on the rights of persons lower down 
against each other. In Arkwright v. Gell (6 M. & W. 203, 233) Lord 
Abinger, C.B., said: ‘‘ No right is acquired as against the owner of 
the property from which the watercourse takes its origin, though as 
between the first and any subsequent appropriator of the watercourse 
itself such a right may be acquired.’’ That was, it was true, only a 
dictum, but it was one that seemed of great weight and in accordance 
with good sense. Then it was said that the defendants, being pur 
chasers for value without notice, could not be affected by the mght 
claimed by the plaintiff, and that the pipe was invisible at Malta 

3ut this was no answer to the plaintiff's case, which rested, not on 
implied covenant, but on implied grant. The rule that a grantor must 
not derogate from his own grant must be enforced irrespective of the 
equitable doctrine of notice. If an actual deed of grant could be pro 
duced it would be no defence for the present owner of Malta to say 
that he had never heard of it before he purchased. Therefore 7'ul/: v. 
Voxhay (2 Phill. 774) and similar cases had no application. That view 
agreed with the decision of Neville, J., in Cable v. Bryant (1908, 1 Ch. 
259). It was also argued that the right claimed was not necessary for 
the use and enjoyment of Braxton. But ‘‘necessary’’ must not be 
interpreted too rigidly. The better phrase was that used by Lord 
Campbell in Ewart v. Cockrane (4 Macq. 117, 123)—‘‘ convenient and 
comfortable enjoyment of the property,’’ and it could not be doubted 
that a constant supply of water, either for the house or the garden, 
was within those words. Other points were raised in argument, and 
various authorities cited, but for the reasons indicated his lordship 
thought the plaintiff was entitled to the relief claimed, and the appeal 
would be dismissed. 

Pickrorp and Warrincton, L.JJ., delivered judgment to the same 
effect, the former observing that he assumed, for the purposes of the 
case, that the-plaintiff had no rights as against Nugent; and the latter 
remarking that the well-known rule that the enjoyment of an easement 
must be nec vi, nec clam, nec precario applied to the acquisition of a 
right by prescription, but was excluded altogether where the right 
was one granted. On that ground the dictum of Pollock, C.B., in 
Wood v. Waud (3 Exch. 748) was distinguishable—Counset, H. MM. 
Giveen; Micklem, K.C., and A. F. Topham. Soxicrrors, Cohen & 
Cohen; Beale & Co. 

[Reported by H. Lsnoronp Lewis. Barristerot-Law.] 


DAILY EXPRESS (1908) (LIM.) v. MOUNTAIN. No.2. 20th June. 
Practice—Discovery—Action ror Breacn or ConTRACT—SETTLEMENT 
or Acrion—Ciam to Recover rroM UNDERWRITERS CosTS AND 

Expenses or CoMPROMISE—PRIVILEGED DocuMENTs. 

A newspaper company was sued for having published, in breach of a 
contract, certain photographs in their newspaper. That action was 
settled on the terms that the company should pay a certain sum for 
damages and costs. The company was insured under a Lloyd's policy 
against ‘‘ damages, costs and expenses ” which they might incur “in 
relation to the defence or compromise of any proceedings commenced 
against them in any court of law in respect of any matter published 
in their newspaper during the curremy of the policy. The present 
action was brought against the underwriters to recover the sum paid to 
settle the previous action, together with a further sum of £65, costs and 
expenses they themselves had paid their solicitors in respect of getting 
up the defence prior to the date of compromise. To their affidavit of 
documents the company attached a schedule of documents which included 
documents relating to the original action, and among them were lett: 
which had passed between the managing director and the editor and 
their solicitors, papers submitted to counsel, notes for a bill of costs 
and the bill of costs itself, and in respect of all these documents they 
claimed privilege. The master refused to make an order directing them 





to be produced, and that order was affirmed by Ridley, J. 

Held, dismissing the defendants’ appeal, that all these documents, 
including the bill of costs, were within the ordinary rule of privilege 
attaching to documents of a confidential and professional character ; nor 
was there a rule, analogous to that recognized in the case of marine tn 
surance, allowing, in the case of an insurance contract, wider discovery 


Appeal by the defendants from an order of Ridley, J., refusing to 
direct the plaintiffs to produce ¢ertain documents. The facts suffi 
ciently appear from the judgment. 

Swinren Eapy, L.J., said the documents in question all related to 4 
former action in which the present plaintiffs, the Daily Express (1908) 
(Limited) were sued by one Dick Burge. The documents were all 
ordinary documents in the course of an action, and included (1) instru 








easement or quasi-easement was frecarious. In his lordship’s opinion 








tions to counsel and proofs of pleadings; (2) correspondence between 
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the company or its manager or editor and their solicitor ; and (3) their 
bill of costs. The circumstances giving rise to this action were these : 
The plaintiffs, the Daily Express (Limited), effected a policy with cer- 
tain underwriters, one of whom was the defendant Mountain, and by 
the terms of that policy, in consideration of the premiums, the under- 
writers insured the plaintiffs against damages, costs and expenses which 
they might incur or which they might become liable to pay or charge- 
able to them in relation to the defence or compromise of any legal pro- 
ceedings taken against them. It was provided by the policy that the 
insurers were in no case to be liable for the first £100 of any claim, 
and their total liability was not to exceed £3,000. The claim of the 
plaintiffs under the policy arose out of proceedings taken by Burge in 
the following circumstances :—In July, 1914, Burge promoted a boxing 
contest at Olympia. The tickets for the performance were sold on the 
understanding that the purchaser should not introduce any camera or 
other apparatus for taking photographs of the contest into the building. 
A representative of the Daily Express attended, and took some photo 
graphs, which were published in the issue of that paper of 17th July, 
1914, the day after the contest. The action was thereupon brought by 
Burge. It was settled for £400, and £260 Burge’s costs. The Daily 
Express (Limited) also incurred a liability of £65 for their own costs. 
In the present action they sought to recover these sums under the policy 
of insurance. During the progress of the action the plaintiffs were ordered 
to make an affidavit of documents, and subsequently a further affidavit. 
To these affidavits a schedule of documents was attached which in- 
cluded documents relating to the action of Burge v. The Daily Express 
(Limited), among them correspondence between the managing director 
and the editor and their solicitors; papers laid before counsel at 
different stages of the action, notes for a bill of costs and the bill of 
costs itself. In respect of all these documents the plaintiffs claimed 
privilege from production. The master held that the claim was well 
founded, and his decision was upheld by Ridley, J. The defendant 
thereupon appealed. The claim of privilege had been made in the plain- 
tiffs’ affidavit in due and proper ning It was not disputed that all 
the documents, including the bill of costs, were within the ordinary 
rule of privilege as laid down by the authorities. But it was said that 
as the present case was an action brought by an assured against an 
underwriter, a wider discovery should be allowed of documents which in 
ordinary litigation were privileged. No authority had been cited in 
support of the proposition that, in an action on an insurance contract, 
there was any wider rule of discovery than the ordinary one. It was 
true that in actions on marine policies a much wider rule had existed 
for a long time, but every attempt to extend the rule to other cases of 
insurance had failed. It was submitted by the defendants’ counsel 
that, at any rate, so far as the plaintiffs’ claim for the £65 bill of 
costs, there was no question but that the bill was open to inspection on 
the broad ground that the person called upon to pay a sum paid to a 
third party was entitled to be first satisfied that the sum paid was a 
proper sum, and to see the items with which he was charged. There 
could, it was urged, be no privilege in respect of instructions given to 
counsel to settle any pleadings, such, for example, as a summons for 
particulars of claim. Privilege did not attach to ail documents emana- 
ting from a solicitor’s office, but only to those in which advice was given 
or sought. On the other hand, the point taken by the plaintiffs’ counsel 
was that, once a document was privileged, it was always privileged in 
any subsequent litigation. There was no question that a bill of costs, as 
such, was privileged : J'urto v. Barker (L. R. 17 Eq. 329), Chant v. 
Brown (9 Hare, 719). The plaintiffs had very properly offered to give the 
defendant a fair non-confidential bill of costs, giving particulars of the 
items charged for, and he thought that that offer ought to be accepted. 
In his opinion, in a case such as the present, the ordinary rule as to 
discovery applied. Some further discussion had taken place with regard 
to the bill of costs incurred by the respondents in the action brought 
against them by Burge. A bill of costs was a document which came 
within the rule as to privilege. It contained tne history of the trans- 
actions to which it related, and it was valuable because it recorded 
events in chronological order. The appellant contended that, as the 
bill of costs was part of the plaintiffs’ claim against him, he ought to 
have particalars of it to inform him how the total was arrived at. It 
was true he was entitled to these particulars, but it did not follow 
that he was entitled to the production of a privileged document. The 
plaintiffs had made an offer to give particulars of the bill shewing the 
dates and items how the amount of £65 was made up, and, subject to 
that undertaking, the judgment of Ridley, J., refusing to order the pro- 
duction of any of these privileged documents, was right, and the 
appeal should be dismissed. 

Puiimore and Bankes, L.JJ., gave judgment to the same effect. 
Appeal dismissed.—Counset, for the defendants, Compston, K.C., and 
Neilson; for the plaintiffs, McCardie. Soticrrors, Simmons & Sim 
mons; Carter, Harrison, & Armstrong. 

[Reported by Ensxtne Rarp, Barrister-at-Law.] 


High Court—Chancery Division 
Re READING. EDMONDS AND OTHERS v. READING AND 
OTHERS. Sargant, J]. 22nd June. 
ADMINISTRATION—INCOME OVERPAID—TRUSTEE A PARTY TO THE OVER- 
PAYMENT—APPLYING FoR ADJUST MENT Nor DEBARRED. 

Where the executriz of the last surviving executor of a deceased 





will, which appointment was bad as to herself, but she had neverthe- 
less acted as trustee and stipulated that she should have the sole con- 
trol of the income, and in effect her hand made the improper distribu- 
tion whereby she bénepted, 

Held, that one of the other trustees so appointed was not debarred, 
merely by being a party to the overpayment of the income which had 
constituted the improper distribution, from having a proper adjustment 
made in re spect of such ove rpayment, 

Re Horne; Wilson v. Cox-Sinclair (1905, 1 Ch. 76), not of general 
application, 

Re Ainsworth ; Finch v. Smith (1915, 2 Ch. 96), applied. 

This was an originating summons for the determination (tter alia) 
of the question whether, in the distribution of the testator’s residue, the 
amounts of income overpaid to certain persons during their lives ought 
to be deducted trom and recouped out of the shares to which such per- 
sons were respectively entitled in the corpus of the testator’s residue. 
ihe tacts were these : ‘lhe testator made his will in 1857, and died in 
1861. He gave to his trustees a leasehold house in trust for his daughter 
Martha for her life, and directed that after her death it should fall into 
residue. He gave the residue to his trustees upon trust, out of the 
annual income thereof to pay to Martha an annuity of £25 for her life. 
He had four other children, Sarah Ann, Georgiana, Henry and John, 
and the Court held that the general scheme of the will and codicil was 
that, except that Martha only took as above-mentioned, Martha and het 
children were placed on the same footing as the other four children and 
their children, the result being that each of the other four children took, 
subject to Martha’s benefits, at first a life interest in a fourth of the 
residue. And under the codicil if any child of the testator died without 
leaving a child, his or her share went in accretion of the shares of the 
others, including Martha, but if the child died leaving a child the share 
went to the last-mentioned child. John and Martha were appointed 
trustees and executors. John died a bachelor in 1893, and Martha and 
Georgiana were his proving executors. Martha died a spinster in 
1895, and Georgiana was her sole proving executrix. Henry, who died 
later in 1895, left children, one of whom was the defendant Reading, and 
Sarah Ann died in 1901, having married one Starnes, leaving children. 
In 1905 Georgiana executed a deed purporting to appoint Starnes, the 
defendant Reading, and herself trustees of the testator’s will. This 
appointment was inoperative as regarded the purported appointment to 
herself, and in 1915 she died a widow, having never had any child. 
On John’s death, owing to the provision in the codicil that Martha 
should then take her share in the income, the income of the residue 
became payable in fourths. On the death of Martha the income was 
distributed in thirds. After Henry's death the income was still dis- 
tributed in thirds till 1899, when the opinion of counsel was taken, who 
advised an application to the Court, but also gave his own opinion as to 
the distribution, which the Court held to be erroneous. The opinion of 
the Court was not taken, but on counsel’s opinion three-eighths oi the 
income of the residue was paid to Georgiana instead of one-third to 
which alone she was entitled. Mrs. Starnes was also paid three-eighths 
of the income, and after her death Georgiana was paid one-half of the 
income. All the interested persons were parties to the summons. On 
one side it was contended, on the authority of Re Horne, Wilson v. Cox 
Sinclair (1905, 1 Ch. 76), that the defendant Reading, having been a 
party to the overpayment of the income and himself benefited by it, was 
not entitled to have the apportionment asked for. And on the other 
side Re Horne (supra) was distinguished, and in [Re linsworth, Finch v. 
Smith (1915, 2 Ch. 96), Livesey v. Livesey (1827, 3 Russell, 287 and 
295), and He Robinson, Maclargn v. The Public Trustee (1911, 1 Ch. 
502) were relied upon 

SARGANT, J., after stating the facts, said: Mrs. Slee, who is the 
executrix of the last surviving executor of the testator, has chosen to 
act as the trustee of his will, and has later on purported to appoint her- 
self and the defendant Reading and another person as the new trustees 
thereof. She is a rather arbitrary lady, and has made it a condition on 
this occasion that she shall have under her gole contro] the distribution 
of theincome. Her appointment of herself as a trustee was bad, but she 
nevertheless acted as a trustee, and in effect her hand made the im 
proper distribution of the income whereby she has benefited. In my 
judgment the contention that the defendant Reading is to be debarred 
from having a proper adjustment made in respect of the overpayments to 
Mrs. Slee and Mrs. Starnes fails. The case of Re Horne (1905, 1 Ch. 
76) does not apply. It is not a case of general application, and 
applies only in special circumstances which are absent in this case. 
Counset, Manning; C. Lyttleton Chubb; Parton. Soticirors, H. 
Fisher; James EB. Hetley. 

[Reported by L. M. May, BarrieteratLaw.) 


Re FORREST. BUBB v. NEWCOMB AND ANOTHER. Sargant, J. 
7th July. 
Witt — Construction — Lecacy —‘‘ SERVANTS ”’ Wuo INcLuDED — 
LABOURERS—SERVANTS Wuo Minister To YouR COMFORT. 

Where a testator bequeathed to cach of his servants who should have 
heen in his service for three years prior to his decease, and should be 
still in his service, one year’s wages free of le qgacy duty. 

Held, that the gift did not extend to include farm servants engage d 
in the usual way for twelve months, and paid weekly, but only included 
servants who ministered in some way to the testator’s comfort. 

This was an originating summons taken out by the testator’s executor, 





testator had purported to appoint herself and others trustees of his 





raising the question whether outdoor employees took a year’s wages 
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under the following legacy to servants :—‘* 4 give and bequeath to each 
of my servants whe shall have been in my service for three years prior 
to my decease and shall be still in my service one year's wages free of 
legacy duty.’ The testator was G. F. Forrest, of the Bungalow, 
Andoversford, Gloucester. His brother, Major C. E. Forrest, D.S.O., 
was his residuary legatee, but was killed in action a year after the 
testator’s death At the time of his death the testator owned an 
estate of about 700 acres at Pegglesworth, in Gloucestershire, and had 
a farm there. He had four — stic servants in his house, as to whom 
no question was raised, but he also employed six labourers and one 
under-keeper o1 es who had been in his employment for more 
than three years at the time of his death. Each of these labourers 
was engaged for the usual farm laboure service of twelve months, 
and was paid weekly from 13s. to 16s. a week, and allowed the use of 
a cottage rent free, the value of the cottage being about 1s. 6d. a week 
Counsel for Major Forrest's representatives admitted that the under 
kee pe r was entitled under the legacy, and also declined to raise any 
objection to the claims of the six labourers on the ground that their 
wages were paid weekly, but he argued that farm servants did not 
take under a gift to servants. He said the whole difficulty arose by 
reason of the interpretation by Turner V.C., of a decision of Sit 
“John Leach in Booth v. Dean (1833, 1 Myl. & K. 560). The learned 
Vice-Chancellor in Blackwell v. Pennant (1852, 9 Hare, 551) thouglit 
that he was following the decision in Booth v. Dean, and said so, but 
in fact when that deci n was closely examined it did not bear out the 
interpretation whi the |e rned Vice-Chancellor put upon it. Then 
again, Lord Alverstone, C.J., refused in the case of Re Ravensworth, 
Ravensworth vy. Tyndale (1905, 2 Ch. to overrule the decision of such 
a very learned judge as Turner, », Counsel for the six farm hands 
contended that they took under the legacy, and relied on Bulling Vv. 
Ellison (9 Jur. 736 Thrapp Collett (No, 2) (26 Beav 147 lrm 
strong v. Clavering (27 Bea 296) He also referred to the remarks 
of Cozens-Hardy, M.R., on the decision of Turner, V.C., in Blackwell 
v. Pennant (ub ‘pra which are to be found in Re She field, Ryde 
v. Bristow (1911, 2 Ch. 267 : 

SARGANT, J., after stating the facts, said: When I first read the 
will I had a clear view that although the labourers were in a sense 
‘servants '’ they were not within the true meaning of the will, and the 
testator really meant servants who ministered in some way to his 
comfort. After referring to the ported cases I am more puzzled 
than | was before the er ited, It is true that in the case of Re 
Ravensworth (1905. 2 Ch where there was a bequest to servants of 
a year’s wages which wv held not to extend to servants employed at 
wages calculated by the ch montl thers vert employee “ lled 
‘*hinds,’’ who were not excluded from the bequest on the ground of 
their being in that  positi But the point was not argued 
ind that decision was based on another ground. I cannot find a 
decision or even an indi of opinion that persons like ithese 
labourers come within the ter *‘servants’’ in a will such as this 
and I accordingly hold that t do not take under the legacy. ; 
Counset, Cecil W. Turner (for PB , t e, serving with his 
Maj ty’s Forces B.4é. 4 Val jldesle Jones, SOLICITORS 
Field, Roscoe & ¢ for Bubh dd ¢ Cheltenham ; Jacksons, Elwell, d 
Curran, for Jessop & Son, Cheltenham ; 

[Reported by L. M. Mar, Barrister-at-Law.] 


° ’ es 
King’s Bench Division. 
SAWYER wv. KROPP. Div. Court. 5th July. 
NaTIOoNALITY—Cuitp Born iN ENGLAND or GERMAN PARENTS 

LIABILITY To Mintrary Service—Mutitary Service Acr, 1916 (5 & 6 

Geo. 5, c. 104), 1, SUB-SECTION (1 Britisu NATIONALITY AND 

Status or Auiens Act, 1914 (4 & 5 Geo. 5, c. 17), s. 14, suB 

SECTION (1 

1 child / / rents hin ut born in, and is ordinarily 
resident in, Englane liable or military service. although he 1 still an 
infant, and i herefore unable to make the declaration of alienagé 
unde the ny kh Nati nality and Status of Aliens Act, 1914, 8. 14, 
ub-section { 

Case stated by one of the magistrates of the Metropolitan Police 
Courts. Kropp, the respondent, was charged at the instance of Sawyer, 
a police sergeant, the appellant, at the Clerkenwell Police Court, on 
10th April, 1916, with failing to appear when called out on military 
ervice, without leave lawfully granted At the hearing of the charge 
the following facts were proved or admitted. The respondent was 
nineteen years of age, unmarried, and ordinarily resident in Great 
Britain. He was born in Limehouse, in the county of London, his 
parents both being German subjects, and his father resident in Germany 
The respondent was arrested as an absentee under the Military Service 
Act, 1916, and it was admitted that he had not presented himself for 
service in His Majesty’s forces. On these facts it was contended on 
behalf of the appellant that the respondent was a British subject to 
— the provisions of the Military Service Act, 1916, applied; while 
the respondent contended that as he was a German subject and an 
pg the Act did not apply to him whilst he was a minor. By the 
British Nationality and Status of Aliens Act, 1914, it is provided that 
‘any person who, by reason of his having been born within His 
Majesty’s dominions and allegiance, or on board a British ship, is a 
natural born British subject, but who at his birth, or during his 
minority, became under the law of any foreign State a subject also of 





that State, and is still a subject, may, if of full age, and not under 
any disability, make a declaration of alienage, and on making the 
declaration shall cease to be a British subject.’’ The magistrate dis- 
charged the respondent, holding that if he were called up ‘for military 
service he would hardly be free to make a declaration of alienage 
under the circumstances; and that to take advantage of his infancy 
before he had an opportunity of making a declaration of alienage was 
contrary to all principles of law and justice. The appeal was brought 
against this decision. 

Tue Court allowed the appeal with costs. 

Rintey, J., said, after stating the facts, that the question was what 

sas the liability of the respondent in the meantime, while he was a 
British subject, though on his coming of legal age he might pass over 
to German nationality. It had been argued on his behalf ‘that it w yuld 
be very inconvenient that he should owe two allegiances, but this sort 
of inconvenience had happened before, and would “happen again. There 
may be inconvenience, but statutes must be dealt with as they are 
found. The magistrate thinks that to take advantage of this statute in 
the case of this young man, and insist on service before he can make 
a declaration of alienage, is contrary to all principles of law and equity. 
I do not think this reasoning is right. The young man, until he comes 
of age, is a British subject, ‘and being so is liable to serve. We cannot 
enter into the inconveniences and difficulties of the matter. If they 
exist they may be altered by legislation or dealt with in instructions by 
the Army Council. The matter must be remitted to the magistrate with 
the declaration that he ought to have found that Kropp was liable to 
serve. 

Avory, J., and Arxty, J., concurred.—CounseL, Hranson and 
Travers Humphreys, for the appellant; Schiller, K.C., and Arthur 
Morley, tor the respondent. Sorsicrrors, The Treasury Solicitor ; Gold- 
berg, Barrett, & Newall 

[Reported by G. H. KNovt, Barrister-at-Law. |} 


Court of Criminal Appeal. 


REX v. CASEMENT. 17th and 18th July. 


CrimiaL LAaw—Hicu Treason—Apuerine to Kinc’s ENemiés ELSsE- 
WHERE THAN IN THE Kinc’s Reatm—Treason Act, 1351 (25 Ep. 3, 
st. 5, C. 2 
lt is high treason within the meaning of the Treason Act, 1351, to 

give aid and comfort to the King’s enemies outside the King’s realm, 
even though the accused is himself outside the King’s realm at the 
time he gives auch aid and comfort, and he can prope rly be convicted 
under that statute of adhering to the King’s enemies else where than in 
the King’s realm. ; 

This was an appeal against a conviction on an indictment which 
charged the appellant with ‘high treason by adhering to the King’s 
enemies elsewhere than in the King’s realm, to wit, in = Empire of 
Germany, contrary to the Treason Act, 1351 (25 Ed. 3, st. 5, ¢. 2 
The words of the statute under which the indictment was Be Se are : 
‘Or, if a man be adherent to the King’s enemies in his realm 
giving to them aid and comfort in the realm or elsewhere.’’ The con 
tention for the appellant was that the recital to the Act shewed that it 
vas dealing with matters which had theretofore been triable at common 
law ; and that the common law was purely local and depended on venue, 
and could not have cognizance of anything which did not arise within 
a county. That the language of the statute shewed clearly that treason 
by adbering to the King’s enemies was limited to commission of the 
offence ‘within the realm, and that no such offence as that charged in 
the indictment was known to the law. That the contrary views ex- 
pressed by Coke (Inst., vol. ILI., p. 3), Hale (Pleas of the Crown, 
pp. 167-9), and Hawkins (Pleas of the Crown, vol. II., p. 306) were 
mistaken, 

Dartinc, J., delivered the judgment of the Court (Bray, A. T 
LAWRENCE, Scrutron, and ATKIN, JJ., with him), as follows : There 
is a very large amount of authority for the proposition that what the 
jury has found in the present case constitutes an offence triable in 
the King’s Bench, as the offence has been tried. The words of the 
statute of 1351 themselves shew that the construction contended for 
on behalf of the appellant is not a true one. We think that the words 

‘giving aid and comfort to the King’s enemies”’ are words in appo- 
sition to explain what is meant by “being adherent to the King’s 
enemies.’’ We think that if a man be adherent to the King’s enemies 
in his realm by giving them aid and comfort in his realm, or if he be 
adherent to the King’s enemies elsewhere, that is, by giving to them 
aid and comfort elsewhere, he is equally adherent to the King’s 
enemies, and if he is so adherent to the King’s enemies, he commits a 
treason which the statute defines. Many reasons can be given for this, 
but a very good reason is that the subjects of the King owed him an 
allegiance which followed the person of the subject. There is ., great 
deal of authority for the proposition that adherence outside the King’s 
dominions by a person who was himself outside the King’s dominions 
constituted treason. It is worth while to notice that the question how 
such an offence could be tried must have been discussed by many 
lawyers. There are ancient opizions that it is treason to do what 
the appellant has been convicted of. The statute 35 Hen. 8, c. 2, was 
passed ‘‘ for the trial of treasons committed out of the King’s domin- 
ions.”’ The only question dealt with was how such treasors were to 
be tried. Under that statute the present trial has rightly been taken 
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before “the King’s Bench, provided that what has beea done by the 
appellant amounted to treason under the Act of 1351. As I have said, 
the last condition has been fulfilled, as the Court, upon the construc- 
tion which we ourselves put upon the statute, is in no doubt as to its 
meaning. The Treason Act, 1351, has been understood long ago, and 
by lawyers of great learning and extensive erudition, including members 
of the King’s Bench, in the sense in which the Court understands it. 
If the Court were to accede to Mr. Serjeant Sullivan’s argument we 
should have absolutely to disregard the opinions of Lord Coke, of Mr. 
Serjeant Hawkins, and of Sir Matthew Hale, all great names in the 
law, and persons whose opinions have been followed on many questions 
of extreme difficulty for generations. Is the Court entitled to throw 
over such opinions so cavalierly? Other authorities have understood 
this matter in precisely the same way as the learned authors whom I 


have just mentioned, such as Ferdinando Pulton, in his book ‘‘ De Pace | 
Regis et Regni,’’ published in 1609, and Sir James Stephen, in his | 
Digest of the Criminal Law, article 55. The appeal must therefore be | 


dismissed.—CounseEL, Serjeant Sullivan, K.C. (of the Irish Bar), 
Artemus Jones, and J. H. Morgan; Sir F. E. Smith, A.-G., Sir G. Cave, 
S.-G., Bodkin, Travers Humphreys, and Branson. Soticrtors, George 
Gavan Duffy; The Director of Public Prosecutions. 

[Reported by A. L. B. Tuesiezn. Barrister-at-Law.? 








New Orders, &c. 


War Orders and Proclamations. 
The London Gazette of 21st July contains the following :— 


1. Two Treasury Notices, dated 20th and 19th July (printed below), 
under sections 54 and 64 of the Finance Act, 1916. 

2. A Foreign Office Notice, dated 21st July, that certain names have 
been added to the list of persons and bodies of persons to whom articles 
to be exported to Liberia may be consigned. 

3. A Notice that Orders have been made by the Board of Trade under 
the Trading with the Enemy Amendment Act, 1916, requiring three 
more businesses to be wound up, bringing the total to 256. 

4. The following Admiralty Notices to Mariners, both dated 20th 
July :-— 

(1) No. 794 of the year 1916 (being a revision of No. 440 of 1916), 
relating to England, South Coast (Traffic Regulations). There are 
detailed regulations as to the areas at various South Coast resorts 
within which pleasure craft with permits may move, and as to 
permits for fishing. The Port of Newhaven continues closed to 
all merchant vessels other than those employed on Government 
Service, and those which have previously obtained special permis- 
sion to enter from the Divisional Naval Transport Officer, New 
haven. And there are restrictions of traffic at Spithead Approach, 
Poole Bay and Solent Approach, and Portland Harbour Approach, 

The Notice is issued under the provisions 6f the Defence of the 
Realm (Consolidation) Regulations, 1914, and failure to comply 
strictly with the directions contained in it will constitute an offence 
against those Regulations. 

(2) No. 797 of the year 1916 (republishing No. 3 of 1916, with 
additional information). The Notice relates to the British Islands, 
and is as follows :— 


Caution.—Mariners are hereby warned that it may be necessary | 
to extinguish certain lights and to discontinue or remove any aids | 
| subject to the condition that the interest on those bonds shal) be paid 
| without deduction of income tax, viz 


to navigation on the coasts of the British Islands without further 
notice. Raids by hostile aircraft may necessitate local extinction 
of lights, but the period of extinction will be as short as possible. 
The London Gazette of 25th July contains the following :— 
5. A Foreign Office Notice, dated 25th July, making additions or cor- 
rections to the lists published as a supplement to the London Gazette of 





16th May, 1916, of persons to whom articles to be exported to China 
may be consigned. 

6. A Notice that Orders have been made by the Board of Trade under 
the Trading with the Enemy Amendment Act, 1916, requiring two more 
| businesses to be wound up, bringing the total to 258. 

7. A General Order, dated 24th July (printed below) of the Central 
Control Board (Liquor Traffic). 

8. An Inland Revenue Notice, dated 24th July (printed below), relat- 
ing to Excess Profits Duty 

9. The following Admiralty Notices to Mariners, both dated 21st 
| July :— 

1) No. 800 of the year 1916 (being a revision of Notice No. 728 
of 1916), relating to the English Channel, North Sea, and Rivers 
Thames and Medway, &c. (Pilotage and Traffic Regulations), and 
issued under the provisions of the Defence of the Realm (Consolida 
tion) Regulations, 1914. There are detailed regulations with regard 
to pleasure craft. Fishing vessels are governed by the terms of 
the Notices issued by the Board of Agriculture and Fisheries. 

The following is repeated : 

All vessels, other than those of British Nationality or those of 
the Allied Nations, are prohibited from entering the Medway and 
Swale rivers. 

All Neutral Aliens are prohibited from entering the Medway and 
Swale rivers in British vessel P and this applies to Aliens carnied in 
British ships or barges as passengers, or part of crew; the limits 
of the prohibited area are defined as from the Outer Bar buoy in the 
tiver Medway to Rochester bridge, and the whole of the River 
Swale from the light on Queenborough spit to Columbine spit buoy. 
Attention is drawn to the necessity of shipowners and charterers 
satisfying themselves that no Neutral Aliens are on board vessels 
sent to the Rivers Medway and Swale. 

2) No. 801 of the year 1916 (cancelling No. 707 of 1916), notifying 
that a certain area in the northern approach to the River Humber is 
now thrown open to traffic. 





Finance Act, 1916, s. 54. 
NOTICE. 

The Lords Commissioners of His Majesty’s Treasury hereby give 
notice that, urider the powers conferred upon them by section 54 of the 
Finance Act, 1916, they have determined that, until further notice, the 
rate of interest to be allowed under the provisions of that section on 
sums deposited by any person with the Commissioners of Inland Revenue 
for the purpose of satisfying any excess profits duty shall be 54 per cent. 
per annum. 

The rate will be subject to alteration from time to time in accordance 
with variations in the rate of discount at which Treasury Bills for three 
months are offered to the public, but any such alteration will apply only 
to deposits made after the alteration has been notified. 

Treasury Chambers, Whitehall. 

20th July, 1916. 


Finance Act, 1916, s. 64. 
NOTICE. 
The Lords Commissioners of His Majesty's Treasury hereby give 
notice that, under the powers conferred on them by section 64 of the 





Finance Act, 1916, they have, been pleased to direc t that the following 
Ex« hequer Bonds shall be issued or shall be deemed to have been issued 


All 5 per cent. Exchequer Bonds, 1919, [920 and 1921, registered at 
the Banks of England and Ireland, and 

All 5 per cent. Ex« hequer Bonds, 1920. left in the « ustody of the Post 
Office. r 

In consequence of these directions, the interest on the bonds sper ified 
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will be paid without deduction of income tax; but under the provisions 
of the section such interest will be accounted for and charged to income 
tax under the third case of Schedule D, subject, however, to any pro- 
visions of the Income Tax Acts with respect to exemptions or abate- 
ments 
Treasury Chambers 
19th July, 1916 


Defence of the Realm (Liquor Control). 


GENERAL Ornper (AMENDING) OF THE CENTRAL ConTROL Boarp (LIQUOR 
[RAFFIC) RELATING TO THE SALE OF MepICcATED WINEs. 


We, the Central Control Board (Liquor Traffic), in pursuance of the 
powers conferred upon us by the Acts and Regulations relating to the 
Defence of the Realm, hereby make the following general Order : 

The following provision shall be inserted in any UDrder of the Board 
which has been made with reference to the sale of Medicated Wines : 

Provided also that in any case where such medicated wine or 
mixture or preparation is sold o1 supplied in a bottle or other vessel 
enclosed in a sealed packet and is so sold or supplied at any time 
before the 9th day f October, 1916, it shall be deemed to be a 


sufficient compliance with the terms and conditions of this Order if 
such sealed packet bears such label.”’ 


Given under the Seal of the Central Control Board Liquor Traffic) 
this twenty-fourth day of July, 1916 
D’ABERNON, 
Chairman. 
W. TOWLE, 
Member of the Board. 


Excess Profits Duty. 
NOTICE 
Notice is hereby given, that under the provisions of the Finance Act, 
1916, it is incumbent upon every person chargeable with Excess Profits 


Duty in respect of the excess, over the pre-war standard of profits, of 
the profits arising from any trade or business to which the duty applies 
in any accounting period ended after the fourth day of August, 1914, 


und before the first day of August, 1917—if he has not previously given 
notice of his liability to. be chat ged with Excess Profits Duty in respect 
of any accounting period—to give notice to the Commissioners of Inland 
Revenue before the expiration of two months after the termination of 
e any accounting period in respect of which he is chargeable, or if the 
accounting period terminated before the passing of the Act (viz., before 
the 19th July, 1916), within one month after the passing of the Act. 
Every person, therefore, who has not already given such notice should 
ommunicate in writing, within the period» named, with the Commis 
ioners of Inland Revenue, either at their Head Office, Somerset House, 
London, W.C., or at the address of the rurveyor of Taxes for the 
district in which he resides or carries on business 
Dated this 24th day of July, 1916. 
P. Thompson, 
Secretary 
Inland Revenue, : 
Somerset House, London 


The Statutory ‘ Black List.” 


In the House of Commons on Tuesday, Lord R. Cecil, replying to 
Mr. Shirley Benn about the criticisms in the Press of the United States 


regarding the publication of a statutory black list, said :—I have noticed 
the criticisms referred to. They appear to be largely based on mis 
apprehension The action taken by His Majesty’s Government is not 


novel. The Act under which the Statutory List for the United States 
has recently been issued was passed last December, and lists have 
already been published referring to most neutral countries since then. 
Nor are the provisions of the Act unduly stringent. By the French law 
ill persons of enemy nationality, wherever living, are enemies of France, 
whatever their conduct, during the present war, and it is illegal for 
French subjects to trade with them By the British law only those 
persons, whatever be their nationality, who have shewn themselves 
hostile to this country are put upon the list of persons with whom British 
subjects may not deal. Nor do we seek by this list to affect the freedom 
of action of neutral citizens. All we have done is to declare that British 
shipping British goods, and British credit, should not be used for the 
support and enrichment of those who are actively assisting our enemies 
If in the compilation of the list any persons have been unjustly in 


cluded they will be removed And as I have more than once stated, 
great care will be taken in applying the law to existing contracts to 
avoid anything in the nature of injustice I may add that we are 


informed that the German Government have taken action of a similar 
character 


Enemy Traders. 
Under the Trading with the Enemy Amendment Act, 1916, the Board 
of Trade was directed to order the discontinuance or winding-up of 


businesses owned or controlled wholly or maialv by enemy subjects, 
unless in any case for special reasons it appea’ed to them inexpedient 
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to do so, and an Advisory Committee was appointed to consider cases and 
to make recommendations. The chairman (Mr. Ernest Moon, K.C.) has 
prepared the following statement of the work of the Committee :— 

Total number of cases considered by the Committee ... oa ox SOS 


Recommendations : 


(1) For orders to wind-up or prohibit ... - . 204 

(2) For orders to vest enemy interests for sale to British ‘subjects 
under section 4 in lieu of winding-up _ ... ave bes ed «ca 

(3) Cases found not to be within the Act... wns ae 


[Note.—In three of these cases orders have been recom- 
mended vesting enemy subjects’ interests for sale to British 
subjects. ] 

(4) Cases in which, owing to one of the War Departments having 
notified that the business was meeting some of its require- 
ments, no recommendation has as yet been made one sie 9 

(5) Cases in which for special reasons no order was recom- 


mended. eee - of 
(6) For orders cancelling contracts eb — aa. ae 
Cases the consideration of which stands postponed _ = ves 9 


Rules of the Supreme Court, July, 1916. 
Orver XI., Rute 1. 


1. The following sub-head shall be added to Order XI., Rule 1 

(4) The action is by a mortgagee or mortgagor in relation to a 
mortgage of personal property situate within the jurisdiction and seeks 
relief of the nature or kind following, that is to say, sale, foreclosure, 
delivery of possession by the mortgagor, redemption, re-conveyance 
delivery of possession by the mortgagee ; but does not seek (unless and 
except so far as permissible under Sub-head (e) of this Rule) any 
personal judgment or order for payment of any moneys due under the 
mortgage. 

In this sub-head the expression personal property situate within the 
jurisdiction means personal property which, on the death of an owner 
thereof intestate, would form subject-matter for the grant of letters 
of administration to his estate out of the Principal Probate Registry ; 
the expression mortgage means a mortgage charge or lien of any 
description ; the expression mortgagee means a party for the time being 
entitled to or interested in a mortgage ; and the expression mortgagor 
means a party for the time being entitled to or interested in property 
sub ject to a morts gage. 

2. These Rules may be cited as Rules of the Supreme Court, July, 
1916. 

Dated the Sixth day of July, 1916. 

(Signed) 

Buckmaster, C. 

' Reapina, C.J. 
Cozens-Harpy. M.R. 
8. T. Evans, P. 
W. Picxrorp, L.J. 
R. M. Bray, J. 
T. E. Scrurtron, J 
Cuas. H. Sarcant, J 
P. Ocpen LAWRENCE. 
Henry A. McCarptr. 
Wa. H. Winxtersornam 


C. H. Morton. 





Rules of the Supreme Court. 
KING’S BENCH TRIALS IN THE LONG VACATION. 


We, the Rule Committee of the Supreme Court, hereby make the 
lowing Rules :— 


ol 


Orver LXIII., Rute 4. 


1. Rule 4 of Order LXIII. of the Rules of the Supreme Court, 1883 
and Rule 1 of the Rules of the Supreme Court dated 18th December 
1914, are hereby repealed and the following shall stand in lieu thereof. 
namely :— 

Vacations in Courts and Offices of Supreme Court. 


(1) The vacations to be observed in the several courts and office 
of the Supreme Court shall be four in every year, viz., the Lon 
Vacation, the Christmas Vacation, the Easter Vacation, and th¢ 
Whitsun Vacation. The Long Vacation shall commence on the Ist 
of August and terminate on the 11th October; the Christmas 
Vacation shall commence on the 24th December and terminate on 
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the 6th January; the Easter Vacation shall commence on Good 

Friday and terminate on Easter Tuesday; and the Whitsun 

Vacation shall commence on the Saturday before Whit Sunday and 

shall terminate on the Tuesday after Whit Sunday. 

(2) Any party to any cause or matter in the King’s Bench 
Division may at any time after the 26th July in any year and 
before the close of the Long Vacation in that year apply by sum 
mons to one of the Vacation Judges for the said Long Vacation, 
or in the absence of both such Judges from London, w the Judge 
in Chambers, for the trial or hearing of any such cause or matter 
during the said Long Vacation, and such Judge may make an 
Order for the trial or hearing of such cause or matter during the 
Long Vacation accordingly and fix the date of the trial : Provided 
that no such order shall be made (a) unless the Judge is satisfied 
that there is urgent need for the trial or hearing of the cause or 
matter during the said Long Vacation or, (4) if the trial is to be 
before a Judge and Jury. 

(3) The Court or a Judge dealing with an application under 
Order XIV., Rule 8, may, if satisfied that there is urgent need for 
the trial. of the action during the Long Vacation, order that the 
trial shall take place in the Long Vacation and thereupon the action 
shall be set down for trial in a special list of actions to be tried 
during the Long Vacation. Provided that no such order shall be 
made if the trial is to be before a Judge and Jury. 

2. These Rules may be cited as the Rules of the Supreme Court 
(Vacations in Courts and Offices), 1916. 

And we, the said Rule Committee, hereby certify under the Rules 
Publication Act, 1893, that on account of urgency the said Rules should 
come into immediate operation, and we hereby make the said Rules to 
come into operation forthwith as Provisional Rules. 

Dated 25th July, 1916. 

(Signed) 

Buckmaster, C. 
Reapinc, C.J. 
Cozens-Harpy, M.R. 
S. T. Evans, P. 
W. Picxrorp, L.J. 
R. M. Bray, J. 
T. E. Scrurtron, J. 
Cuas. H. Saraanr, J. 
P. Ocpen LAWRENCE. 
Henry A. McCarprte. 
Ws. H. WInterporHaM. 
C. H. Morton. 





Societies 
The Belgian Lawyers Relief Fund. 


Amounts previously acknowledged ... £1,770 3 11 
Messrs. Gilbert Samuel & Co. ws am 5 5 0 
Messrs. Mawby, Mawby, & Morris dee 5 5 0 
Durham and North Yorkshire Law Society 5 5 0 
** Anonymous”... “at 5 5 0 
Messrs. Blair & Seddon 22 0 
G. H. Charlesworth, Esq. we 220 
Messrs. Higson, Son, .& Harrison r 2 @ 
J. J. Williamson, Esq :' 2-§ 
R. T. Richardson, Esq. 1900 





Obituary. 


Qui ante diem periit, 
Sed miles, sed pro patria. 








Captain R. L. Pillman. 


Captain Ropert Laurence Piriman, of the 10th Royal West Kent 
Regiment, was wounded late on Saturday, the 8th inst., and died a 
few hours afterwards. He was articled to Mr. A. E. Leonard (Messrs. 
White & Leonard, Bank Buildings, Ludgate-circus, E.C.). ‘‘ Bob”’ 
Pillman, who was a Rugby International, joined the forces early in 
the war as a private, because, as he said, he was anxious to go out 
and do his bit, and did not want to waste time training as an officer. 


At Winchester for two years he was a member of the college team which 
competed for the Ashburton Shield, while at football he played for the 
House in sixes. At Oxford he took a second class in the School of 
Jurisprudence. In 1910 he finished second in the inter-university cross- 
country race. In 1912 he was articled to Mr. C. W. How, of his father’s 
firm (Messrs. May, How, & Chilver), and on the outbreak of war he 
joined the Inns of Court O.T.C., and shortly afterwards received a 
commission in the Royal Sussex Regiment. He went to the front in 
May, 1915, and served there continuously up to his death. He was 
mentioned in dispatches last June. His colonel writes : ‘‘ He had been 
just on two years with us, and during that time had done yeoman work 
for his country. Besides being a brave leader of his men, he was a 
capable organizer and instructor. We all feel we have lost one of our 
best comrades.’’ He was wounded in the head when forming his men 
for an attack, but continued to lead his company and was hit again and 


killed 


Lieutenant Alfric Euan Allies. 

Lieutenant ALrric Evan A tities, Royal Welsh Fusiliers, who was 
reported missing in August last, is now officially presumed to have 
been killed on 16th August. He was twenty-four years of age, and 
the younger son of Mr. and Mrs. Alfred E. Allies, of Bewell Alfrick, 
Worcester Educated at Tonbridge School and Brasenose College, 
Oxford, where he took Honours in Jurisprudence in 1913, he entered 
the Inner Temple, intending to practise at the Bar. While at Oxford 
he had been a member of King Edward’s Horse, and on the outbreak 
of war he obtained a commission. He was at the front about a month 
before he met his death gallantly leading his men to destroy a Turkish 
sniping post at Anzac, Gallipoli. 


Second Lieutenant A. J. Ellicott. 


Second Lieutenant FrReperick ARTHUR JOHN ELLicorr, of the King’s 
Own Scottish Borderers, who died of wounds on 9th July, was the 
only son of his Honour Judge and Mrs. Ellicott, of 8, Royal York 


crescent, Clifton, Bristol, and grandson of the late Bishop of Gloucester 
(sometime Bishop of Gloucester and Bristol). He was educated at Eton 
and Trinity College, Cambridge, and graduated in June, 1914. In 


October of the same year, having passed his final examination for the 
Bar, he joined the Inns of Court O.T.C. In January, 1915, he accepted 
a commission in the 3rd Battalion, Special Reserve, K.O.8.B., going to 
the front in August of the same year. He married in April, 1915, 
Lettice Eleanor, eldest daughter of Sir Norman and Lady Hill, of 
Leighton House, Neston, Cheshire. He was in his twenty-fifth year 
His colonel writes : ‘‘ With the very greatest sorrow we, his comrades, 
mourn his loss, as he was always so cheery and full of life. He was 
thought very highly of by all ranks.°’ 


Second Lieutenant D. M. Fell. 


Second Lieutenant D. M. Fett, R.F.A., who was killed on 17th July, 
aged twenty, was the eldest son of Mr. David Fell, of Sydney, N.S.W., 
and of Olantye, Weybridge. He was educafed at the Sydney Church of 
England Grammar School and at Jesus College, Cambridge. He was 
a member of the Inner Temple. 

Second Lieutenant Raymond Bevir. 

Second Lieutenant Raymonp Bevir, Royal Fusiliers, killed on 15th 
July while leading his meng aged twenty-eight, was the second son 
of the late Mr. Ernest Bevir, solicitor, of Devereux-chambers, Temple, 
who died in July, 1914, and of Mrs. Ernest Bevir, of Hurstdown, 
Hendon. He was educated at Heddon Court, Hampstead, whence he 
obtained a scholarship and exhibition at Shrewsbury, and went to 
Oxford, gaining an exhibition at Hertford College in 1908. He was 
captain of his college boat club, and was.a goalkeeper of some merit. 
He was one of the founders of the New Tory Club at Oxford—all his 
co-founders have been killed in the present war—and was elected presi 
dent of the Oxford Union in 1911. On leaving the University he read 
for the Bar, and was called at the Inner Temple three months before 
the outbreak of the war. He enlisted in the Royal Fusiliers in August, 
1914, and obtained a commission in the same battalion six months later 
His colonel writes : ‘‘ We had all grown to love and respect him, and 
he was truly beloved in the battalion. He was a splendid soldier, 
quiet, daring, and, most conspicuously, without any sort of fear.”’ 


Second Lieutenant Charles Swan Powell. 


Second Lieutenant CHARLES Swan Powe tt, Leicestershire Regiment, 





One of his brother officers writes : ‘‘ His was one of those cheery, open- 
hearted natures that endeared him to all, and invaluable out here. I’m 
sure it will be some consolation to you to know that he died gallantly 
while on special duty. It may truly be said that he laid down his 
life for his country as nobly as any man ever did.” 


Captain R: Trelawney May. 


Captain RicHarp TReLAwNEY May, Royal Sussex Regiment, was | 
killed leading his mer into action on 7th July. He was the third son 
of Mr. C. G. May, solicitor, of Pine Lodge, Byfleet, and 49, Lincoln’s- ' 
inn-fields, Born in 1890, he was edncated at Winchester and Balliol. 


who was killed on 16th July, aged 29, was the elder son of Mr. C. H, 
Powell, of Laurel Bank, Peckham Rye, an examiner at H.M. Patent 
Office. He was educated at Aske’s Haberdashers’ School, Hatcham, 
and University College, London, where he obtained distinction both in 
sports and studies. He took his B.A. degree when only nineteen. He 
was admitted a solicitor in 1910 and became a partner in the firm of 
Messrs. Williams & Powell, Camberwell. | Shortly after the outbreak 
of war he joined the London University O.T.C. and was gazetted to 
the Leicestershire Regiment in November, 1914. In May, 1915, he 
married Ruth, daughter of Mr. A. J. and Mrs. Lund, of Purley. He 
went to the front in the spring of last year, and had been in the 
trenches for the greater part of the time. 
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Court of Common Council on the 20th inst. passed a resolution 
expressing the opinion that steps should be taken to compel all firms 
or individuals trading in the city of London to indicate, both upon 
their premises business documents, the names of the actual pro- 
prietors. The referred to the County Purposes Committee. 


Edwin ing asked President of the Board of 
Trade to state the value of cash and property or debts belonging to 
enemies vested in the Public Trustee, Mr. Harcourt states that the 
value of the property vested in the Public Trustee by the courts is 
estimated at £4,500,000 and of that vested by the Board of Trade at 
£2,000 ,000. 


Sentence of six 
passed by court-martial 


and 
matter wa 


Sir Cornwall hav the 


labour, has been 
a law student, whose con- 
military service have been before the Chertsey 
Appeal Tribunal, the Central Appeal 
Court After being fined at Chertsey as an 
it Guildford barracks to undress for medical 
quently dealt with by court-martial 


A Reuter’s message from Amsterdam of 26th 
to a telegram from Berlin the official Perches 
ordinance, which came into force on 22nd July, concerning an amend 
ment of the Prize Ordinance of 30th August, 1909. The preamble to 
the ordinance says that the modifications have been made as reprisals 
against stipulations deviating from the Declaration of London by Great 
Britain and her Allies. They have approved by the Kaiser fo 
the duration of the war. The regulations contain a new classification 
of absolute and relative contraband, and, further, a new free list. 
There are also new stipulations concerning which the hostile 
destination of to be considered as evident. 
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Tue ‘‘ Oxford ’’ Sectional Bookcase is the ideal one for anybody who 
is building up a library. It is splendidly finished, with nothing of the 
office stamp about it. The illustrated booklet issued by the manufac- 
turers, William Baker & Co., Ltd., The Broad, Oxford, may be 
obtained gratis, and will certainly prove interesting to book lovers.— 
(Advt.) 


Court Papers. 


Supreme Court of Judicature. 


ROTA OF REGISTRARS IN ATTENDANCE ON 
EMERGENOY APPEAL CouRT Mr. Justice 
ROTA No. 1 NEVILLE. 
July 31 Mr Goldschmidt Mr. Greswell Mr. Leach 
Date Mr. Justice Mr. Justice 
— SARGANT. ASTBURY. YOuNGER, PRTERSON. 
Monday July 31 Mr Church Mr. Borrer Mr. Jolly Mr. Bloxam 
The Long Vacation will commence on Tuesday, the Ist day of August, 1916, and termi- 
nate on Wednesday, the Lith day of October, 1916, inclusive. 


Mr. Justice 
Eve. 
Mr Farmer 


Mr. Justice 


Date. 
Monday 
Mr. Justice 


The Property Mart 


Result of Sale. 


Messrs. H. E. FostgR & CRANFIELD held their usual Sale by Auction at the Mart 
E.¢., on Thursday, the 27th inst., when the following Lots were solid :— 
Freehold Estate, Camberwell, comprising 54 = sold £6,000 
Freehold Business Premises, No. 29, — Wah. » £1,100 
Absolute Reversion to about £2,000 £900 








Winding-up Notices. 


Resolutions for Winding-up Voluntarily. 
London Gazette, —TUBSDAY, July 11. 


Mendoza “alleries Ltd. 
Ganges Manufacturing Co, Ltd. Turton Manufacturing Co, Ltd. 
Tooth Brothers & Pembridge Ltd. Everyman Films Ltd. 
Aberavon & District Co-operative Society Sindaanene Guild (Liverpool) Ltd. 
Ltd. Panueo Vall-y Oilfields Ltd. 
Spelonk (Zoutpansborg) Land & Gold Co, Gossypium Park Estates L td. 
Ltd. Synthetic Milk Syndicate Ltd. 


London Gazette, —FRriDAY, July 14. 


Westmaniand (Sweden) Syndicate, Ltd. 
Buresk Steamship Co, ° 

Novelty Shows and Roundabouts, Ltd. 
North of England Degreasing Co, Ltd. 


Colcim Ltd. 


Bligh Brothers, Ltd. 

Spiers & Pond, L d. 

Alan, Hebert & Greening, Ltd. 

Elgarette Ship Co, Ltd. 

J. Norton Griffiths, Ltd. 
London Gazette. —TUESDAY, July 18. 


Electro-Flex Steel Co,' Ltd. Northumberland House Club (Richmond), 
Yeowsful, Ltd, Ltd. 
Assets Development Investment Cast Iron Braziers and Metallurgists, Ltd. 
Trust, Ltd. Santa Adelaida Estancia Co, Ltd. 
Master Window Cleaners’ Mutual Aesur- A. Johns and Co, Ltd. 
ance Association, Ltd Woodville Steamship, Ltd. 


Almeria Mines, Ltd. 


and 








Creditors’ Notices. 
Under Estates in Chancery. 


LAST DAY oF CLAIM. 
London Gazette.—TUESDAY, July 4. 


Wootton-under-Edge, Glos, Builder Sept. 30 
Treasure, Gloucester 
Llandudno July 28 


JOTCHAM, JOHN, Jotcham v Jotcham 
Master Hughes Onslow, Royal Ceurts 
STONES, GEORGE EDWARD, Lockyer’s Private Hotel, 


Stones, Sargant, J Johnson, Llandudno 
London Gazette. —FRIDAY, July 7. 
COLENUTT, FREDERICK, Roseberry Broadway, Sandown, Isle of Wight, Builder Sept .1 
Powell v. Colenutt, Eve and Peterson, J. Fardell, Ryde, Isle of Wight 
WILSON, ALEXANDER, 3, Lombard.ct, Mechanical Engineer and Merchant Oot 1 
Bessemer & Co. (Limited) .v. Langley, Judge in Chambers, Room No. 704, Royal 
Court: Cubison, Dove-ct, Old Jewry. 


Roberts v 


Under 22 & 23 Vict. cap. 35. 
Last DAY OF CLAIM. 
London Gazette.—FRIDAY, July 14. 


ANDERSON, ANDREW, North Shields Avug9 Hannay & Hannay, South Shields 

ATKINSON, CHARLES HIGHAM, Store st Aug3l Cohen & Cohen, Finsbury cir 

a JOHN, Cononley, nr Skipton, Yorks, General Dealer Aug 12 Dewhirst «& Son, 

eighley 

BENSON, MARGARET, Horat2d Keynes, Sussex Aug’ Biddle & Co, Aldermanbury 

BLAKE, ANN GREENWAY, Kington Langley, Wilts Augl Wood & Awdry, Chippenham 

BrRvuTToON, ROBERT HALL, Yeovil, Somerset Aug 19 Reid & Co, Bedford row 

BRYANT, EpIZA, Astley Bridge, Bolton Aug19 Ramsbottom, Clitheroe 

BUTCHER, EDWARD THOMAS, Pa gnton, Devon Augi5 Shelly & Johns, Plymouth 

CANN, FANNY MARGARRT, Lavender-sweep, Clapham Junction Aug8 Kekewich & Co, 
Suffolk In, Cannon st 

CHESTER, WILLIAM LITCHFIELD, Up Hatherley, nr Cheltenham Aug 25 Earengey & 

| Pruen, Cheltenham 
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FUND, LIMITED, 


24, 


MOORGA TSE STREET, LOnNMDow, =z1.o. 
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of Licensed Property, Settled by Counsel, will be sent on 


POOLING INSURANCE. 
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